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PUBLIC PARTICIPATION IN
THE COASTAL ZONE ACT
PERMITTING PROCESS:
Too Much of a Good Thing?

n the past year or so, Delaware’s Coastal Zone Actf
{“CZA™) has received attention fiom the environmental
activist community at a significantly increased level
Under the daim of asserting the rights of the public gen-
erally, environmental activists have sought to intervenc as
“parties™ in the CZA permitting and appellate processes,
with full rights to examine witnesses, introduce evidence,
and make legal arguments Certain of these activists have
also sought such status not on theit own behalf, bur on
behalf of the organizations they represent In virtually all
recent CZA permitting and appeal activity, environmental
activists have employed the tactic of engaging in argumentative
confrontations with counsel, heating officers, and appellate
board members. Notwithsanding a significant degree of
latitude afforded them, these environmental activists com-
plain londly that they are not being afforded sufficient
procedural due process under the CZA and even under the
1§ Constimution
In this article, the authors briefly discuss the history of the
CZA and the proceduzes for the issuance of permits, and the
rights of the public as set forth in the governing statutes and
regulations. Against that background, the authors suggest pro-
cedural guidelines for public hearings that would ensure that
interested members of the public may be heard in a way that
does not undermine the permitting and appellate processes

History of the Coastal Zone Act

In response to concerns expressed by public officials and
Delaware citizens over the possibility of a supertanker termi-
nal or additional pefroleum refineries being located along the
Delaware River and Bay, and over the likelihood of unchecked
industriaf growth generally along Delaware’s coastal areas, the
Peterson  administration introduced legislation into the
General Assembly (HB 300) that would, as signed into Jaw
on June 28, 1971, become the CZA 2

The CZA is generally recognized as one of the first pieces
of legislation adopted in Delaware designed specifically to pre-
serve critical aspects of Delaware’s environment — indeed, the
CZA predates Delaware’s Environmental Prorection Act® by
two years. Adoption of comprehensive regulations to imple-
meat the CZA was slow in coming, and for years the only reg-
ulations implementing the CZA wer¢ a simple set of largely
non-substantive regulations adopted in December 1971, On
May 11, 1999, a comprehensive set of regulations was adopt-
ed by the Coastal Zone Indusirial Control Board (the
“Board”) ¢ Enditled Regulations Governing Delawares
Constal Zone {the “1999 Regulations™), these regulations
tematn in force today.® Inidally, the CZA was administered by
the Seate Planning Office, which, under the DuPont adminis-
tration, became the Office of State Management, Planning
and Budget in 1977 In 1981, administration of the CZA was
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again wansferzed, this time to the
Secretary of DNREC {the “Secretary™)
Patterned after land wse statutes, the
CZA prohibits new heavy industiy uses
and new bulk product transfer fzcilitics
in the Coastal Zone, but grandfathers
such uses that were in existence prior to
June 28, 1971 The CZA allows new
manufactiring uses as well as the expan-
sion ot extension of existing non-coa-
forming uses, but only by peumit
Within this simple structure, however,
there are a myriad of exceptions, incon-
sistencies and ambiguitics that have
proven ferdle ground for debate since
the CZA becamne law* )

Procedure Under the Coastal
Zone Act

Procedure under the CZA is unusual
in several respects First, the CZA
allows, but dogs not necessarily requite,
an applicant who wishes to know
whethicr a proposed use is permissible in
the Coastal Zone to file a “status deci-
sion” request with the Secretary” If a
status decision is sought (ot tequired by
the Secretary), notice is given and pub-
lic comment is sought, but a hearing is
not held & The status decision may result
in a finding that the proposed activity is
unregulated, allowable only by permir,
ot impermissible altogether

The procedure changes when the
applicant files a request for a permit
Under the CZA, the Secietary must
consider the environmental, economic
and aesthetic impact of the proposed
use, the number of suppot ing facilides,
the effect on neighboring land uses and
county/municipal development and
conservation planning In addition, the
1999 Regulations layer on the addition-
al requirement dhat the applicant pro-
pose an offset project that “must more
than offset the negative environymental
impact associated with the proposed
activity ™ The Secretary is required to
hold a public hearing on all Coastal
Zone permit applications

DNREC is not subject to the
Administrative Procedures Act {“APA™)
in permitting proceedings, so the
Searetary’s decision is not a “case deci-
sion” within the meaning of the APA
Howeves, the 1999 Regulations require
all CZ.A hearings before the Sectetary to
be “conducted in accordance with the
Delaware Administrative Procedunres
Act {29 Del C Chapter 101),” though
it is less than clear whether this is a ref
erence to Subchapter TIT of the APA
{case decisions) or Subchapter IV
(licenses). Irrespective of whether the

APA governs the Secterary’s hearing,
what is clear is that neither the CZA,
nor the 1999 Regulations, nor the APA
provide any standard with respect to the
rights of the public, gua public, at a
“public heating”™ before the Secretary
As a practical matter, CZA hearings
before the Scorctary are conducted
much the same as other DNREC permit
hearings The Secretary assigns a hear-
ing officer who will, atr the time and
place set for the hearing, take evidence
from the applicant and DNREC and will
accept comiments from the public In
tecent years, the heatng officer has per-
mitted members of the public 1o ask
questions directly of the applicant’s
wimnesses, and even of the Secretary’s
witnesses This practice, which in the
absence of a statute requiring it is really
an indulgence, has lead to the assump-
ton by certain covironmental activists
that they are entitled to be treated as
“partics” at the hearing with the same
rights as the applicant or the Secretary
to introduce evidence, examine wit-
nesses and make legal argument Un-
fortunately, hearings before the hearing
officer are now frequently marred by
confrontational and aggressive behavior
of environmental activists any time the
beating officer attemprs o limit the
scope of thelr comments of examination
of witnesses to matters relevant to the
proceeding The atmosphere of these
public hearings often devolves into aci-
monious and irrelevant debate, and the
presence of armed environmental pro-
tection officers is not upcommon

Procedure Before the Coastal Zone
Industrial Control Board

Unlike the actons of most Delaware
adpunistrative agencies, final decistons
of the Secretary are generally not
reviewed initially by the Superior Court
Rathes, appeals are first heatd by admin-
istrative appeilate boards made wp of
lay members of the community Most
of these appeals are heard by the
Environmental Appeals Board However,
in the case of appeals under the CZA,
such appeals are heard by the Coastal
Zone Industtial Control Board Under
§ 7007(b) of the CZA, “[alny person
aggrieved by a final decision of the
Secretary under subsecdon {a) of
7005 of this title may appeal same undet
this section ™ The statute is silent on
what makes a person “aggrieved” suffi-
cient to allow an appeal Environmental
activists take the position that this lan-
guage should be broadly construed to
mean that any person who finds fault
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with a decision of the Seceetary should
be permitted to take an appesl In fact,
as discussed below, “person aggrieved”
mote properly cquates to standing
which, under a wcll developed line of
case law, 1s limited to persons who can
show that thefr personal interests are
directly harmed above 2nd beyond the
interests of the public at large

Unlike the decision of the Secretary,
the action of the Board is governed
under the APA In practice, procedure
before the Board is somewhat moe for-
mal, with the parties being given an
opportumity to present opening state-
ments, inoduce evidence, and make
closing statements Counsel for the par-
ties, as well as thelr witnesses, are subject
t0 examination by the Boatd At the
conclusion of the presentations made by
the parties, the Board typically opens
the matter to public comment

Appeals taken by environmental
activists have constituted the majority of
the Board’s activity over the past year
As to these appeals, the Board has been
very relaxed in its determination of who
might be a “person aggrieved” unde
the CZA As with the hearings before
the Secretary, environmental activists
frequently become argumentative and
confrontational with the Boaid, irs
attorney, and. connsel for the permitree
or appellant when displeased with par-
teular rulings or findings _
Where Does the Pablic Fit Inj

There are generally two types of pub-
kic attendees at CZA hearings The first
type of attendee is 2 member of the
potentiafly affected public, i € , a person
in attendance because he or she lives,
works 05 recreates in close proximity to
the site of the activity at issue and i§ con-
cerned that the activity might have an
effect on his or her personal heaith o1
cconomic intcrests Most often, such
members of the public are satisfied to
observe the proceedings and to offer
comments to the tribunal The second
type of public attendee at these heatings
is what we have termed hercin the envi-
ronmental metivist, a person typically
allied with a group or organization ded-
icated to covironmental or conservation
issues These persons are in attendance
because they, or their organizations,
hold certain belicfs and attimides
respecting the environment and the
activities of government and commercial
interests within that environment

As noted, a handful of environmengal
activist groups have sought to assert
themselves forcefully into the CZA




process Great latitude has been granted
by both the hearing officer and by the
Board with respect to theix participa-
tion, and yet, they remain unsatisfed
Ihe vitriolic debate and lengthy dis-
course on matters of minimal relevance
that now characrerizes these heazings
leads to the unfortunate result that the
voices of other members of the public,
those who might be directly and person-
ally affected, are rarely raised Moreover,
to the extent that the environmental
activists have points that might truly be
of interest 10 the Secretary or the Board,
these points are likely to be mmissed,
awash as they so often are in a sea of
irrelevance.

Unquestionably, the public has a
right to attend hearings conducted both
by the Secretary and by the Board To
deny the public this basic right would
not only violate the terms of the CZA
and the 1999 Reguladons, but also
would likely violate the due process
rights of those members of the public
who might be impacted directly by the
matter addressed at the hearing But
what rights does the public have beyond
merely attending these hearingst Are
certain members of the public entitled
to be admitted to these proceedings as
“parties”? Should representarives of
public interest groups be allowed to
“cross-examine” the applicant — as they
$0 often demand? Should non-attorneys
be able to represent the inferests of
organizations before the Secetary and
the Board and, if s0, how and in what
capacity? Lastly, if the interest groups
are afforded a right to cross-examine
under oath, should not the representa-
tives of these groups who offer factual
information also be swoin and subject
o Cross-examination?

Participation vs, “Party Status” jn
Hearings Before the Secrefary

One of the principal issues raised by
environmental activists is whether they
can be “parties” to the process before
the Secretary, such that they will have
sights to call witnesses, introduce evi-
dence, and cross examine the witnesses
of the permit applicant Neither the
CZA, nor the 1999 Regulation, nor the
APA (to the extent it applies) specifical-
ly allow members of the public to be
admitted as parties, and for good rea-
scn To allow all members of the public
to have rights as parties would canse the
process to grind to a halt Oft woven
into the environmental activists’ claims
that they should be afforded party status
are allegations that faikue to do so

deprives them of *due pracess ” In fact,
to the extent that they are permitted to
question witnesses jn hearings before
the Secretary, environmental activists are
accorded far more process than they are
due

The reference to “due process™ is, of
course, a reference to the Fourteenth
Amendment of the United Statcs
Constitution, which prohibits a state
from depriving any person of “life, liber-
ty or property without due process of
faw™® The flaw in the environmental
activists” due process claim is that, fire-
spective of the quantity and quality of
the process afforded them by the hear-
ing officer, the State of Delaware has at
no time proposed to deprive environ-
mental activists, as members of the pub-
lic generally, of any Iliberty o1 property
interest The Fourtcenth Amendment
doss not create property or fberty mnter-
ests; rather, it extends vations procedur-
al safeguards to certain interests that
stem from an independent source such
as state law® To be enforceable there-
fore, a claim of eptitfernent to “due
process of law™ under srate law must be
derived from statute or legal rule or
through a mutually explicit understand-
ing ™ A mere “expectancy” s not suffi-
cent® As noted, however, neither the
CZA nor the 1999 Regulations grant
any special “party status™ righrs to any
groups or any particalar member of the
public, and one is hard pressed to find
anything remotely resembling 2 “nmautu-
ally explicit understanding™ between the
state and any particular environmental
activist or organization that grants spe-
cial procedural rights

‘What about those members of the
public with direct tangible interests that
may be affected by a particnlar activity?
Should these persons be granted full
pasty status? Such persons would seem
to bhave due process rights resuling
from the ptocess of granting environ-
mental permits Thus, for example, were
the Secretary to permit the construction
and operation of a hazardous wasie
damp in the middle of a residential
neighborhood, the dump’s neighbors
would surely be entitled to “due process
of law” because the state’s action, in
granting the permit, has the effect of
depriving these neighbors of the value
and enjoyment of their real estate The
question remains, however, as to the
extent of the due process to which such
persons are entitled So fong as they are
given the right to observe the hearing,
the public hearing tequirements of the
CZA and the 1999 Regulatons would
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appear to be satisfied; and, to the extent
that such persons arc given the opportu-
nity to make comments to the hearing
officer, such persons will be afforded
more than the stitute requires More
importantly, any “person aggrieved”
may appeal to the Board Because the
Board is subject to the APA, it 15 fully
empoweted to Issue subpoenas,” and a
person who is “aggrieved” and properly
takes an appeal will, in this manner, have
the opportunity to call and examine wit-
nesses under oathh Of course, the appel-
lant will also have access to the full
record of the procéedings before the
Secretaty in preparing for the appeal
For purposcs of Fourteenth Amend-
ment procedural due process, Delaware
has adopted the balancing test utlized
by the U S Supreme Court to evaluate
the sufficiency of administrative stan-
dards nnder the Fifth Amendment ™
This balancing test requites an evalua-
don of
1) The importance of the individual
interest nvolved
2) The valuee of the specific procedural
safeguards to that interest
3) The governmental interest in fiscal
and administrative efficiency
Considering  the availability of an
appeal to the Board to any “aggrieved”
person and the full panoply of procedr -
al rights available in that proceeding, the
relative value of full party statas tights in
the hearing before the Secretary is quite
low Yet, the administrative burden of
allowing all persons with a real and tan-
gible interest to have full party status
rights is considerable indeed Thus,
application of this balancing test simply
does not compel the concusion that
members of the public should be af
forded full party status rights at the
Secretary’s hearing
Standing in Appeals to the Board
The issue of “party status™ is one of
far less importance in the conext of
appeals to the Board because the CZA
and the 1999 Regulations do not Hmit
appeals to the Board solely to persons
who were parties to the proceedings
before the Secretary. Instead, one need
demonstrate only that he or she is a
“person aggrieved” in order to take an
appeal
Faovitonmental activists have urged
that the term “person aggrieved”
should be liberally construed to allow
virtually anyone who is dissatisfied with.
the Sectetary’s decision to take an
appeal to the Board In recent appeals, .
the Board has not looked closely at the




“person aggrieved” standard, but as the
same environmental activists retin to
the Board again and again, the Boad
may well decide that a closer analysis is
warranted When this occurs, the Board
should condude that “person ag-
grieved” requires that a person have
standing in order to take an appeal

Althongh Declaware cowts have not
directly addressed the meaning of the
term “aggrieved” in the context of the
CZA, the couits have addressed the
phrase “person or persons, jointy or
severally aggrieved™ as it appears in the
Delaware statirte dealing with appeals
from Boards of Adjustment® In that
context, the Superior Coutt recenty
held that this phrase limits potental
appellants to those who aze “potentially
affected” by Roard of Adjustment
actions and who are landowners 7 The
Court rcasoned that failure o limit the
universe of potential appellants in this
fashion would allow an appeal by any
“individual or group who had a philo-
sophical or perceived objection to the
Board’s acrion ™'

The seminal Delaware case deafing
with the issue of standing in environ-
mental cases is Qreanpor £ Industries, Inc.
v Wikmington Stevedoves, Inc , 636 A2d
892 (Del 1994) OGezanport involved
appeals of various permits™ granted by

DNREC with respect to a pier con- |
sgucted by Oceanport Industries at |

its facility in Claymont, Delaware
Following the award of the permits,
Wilmington Stevedores, Inc , a corpora-
tion engaged in the stevedoring business
in the Port of Wilmington, appealed to
the Environmental Appeals Board After
litigation before the Environmental
Appeals Board and the Superior Court,
the issize of Wilmington Stevedores,
Inc ’s standing was ultimately presented

Court cases; Aweor. of Datn Processing
Serw Org, Inc » Camp, 397 US 150,
90 3 Ct 827, 25 1 Ed 2d 184 {1970},
and Lujan v Defenders of Wildlife, 504
U.S 555,112 8.Ct 2130,1191 Ed 2d
351 (1992), and articulated the test for
standing as follows:
First, a party must have suffered an
injury in fact, which is the invasion
of a Iegally protected interest with-
in the zone of interest sought o
be prorected or regulated by the
statute Jd at —, 112 SCt ar
2136 The invasion must be I)
concrete and particularized, and
2) “actual or imminent not ‘con-
jectunal’ or ‘hypothetical’” Id at
~—, 112 8.Cr at 2136 (dtations
omitted) Second, “there must be
actual connection between the
injazy and the conduct com-
plained of — the injury has to be
“faitly tracefable] to the chal-
lenged action of the defendant,
and not thfe] resule [of] the
independent action of some third
party not before the comst ™ 74 at
-, 112 8.Ct ar 2136 (citations
omitted) Finally, it must be Likely
that the injury will be redressed by
2 favorable decision, rather than
merely speculative Jd at —-, 112

— =

to the Delaware Supreme Couut as an

issue of first impression
Initally, the Oceanpors Court noted

that, under general principles of stand- |
ing, a plaintff must have an interest dis- '

tinguishable from that of the general
public, and that “stare courts apply the
concept of standing as a matter of self
restraint 1o avoid the rendering of ad-
visory opimions at the request of part-
ies who are ‘mere intermeddlers ™%
Thercafter, relying heavily on principles
developed in federal environmental lisi-
gaton, the Ocennport Court set forth
comprehensive standards with respect to
standing in Delaware environmental lid-
gation and appeals ffom permitting

decisions of DNREC The Oczznport |
Cowrt applied two notable Supreme '

S$Crat 21363

Conaete and particularized injury
means that an mndividual must have a
personal stuke in the ontcome, not just a
mere nterest ® Injury to the environ-
ment is not sufficienr Rather, to have
standing, a person musi somehow dif-
ferentiate himself from the mass of peo-
ple who may find the conduct of which
he complains to be objectionable only in
an abstract sense ® It is simply not
enough to be a “roving environmental
ombudsman seeking to right environ-
mental wrongs wherever they may be
found ™

While the ownership of land ought
not be a prerequisite to standing in CZA
appeals, a direct and adveise effect on
the putative appellant should be To
construe this standard more broadly, for
instance meaning merely “dissatisfied™
or “displeased,” would permit persons
to appeal a decision of the Seetary,
notwithstanding thar the decision has
no impact on them As environmental
activists repeatedly take appeals to the
Board, it is Iikely to become more appar -
ent that such activists are in precisely this
position — thiey cannot demonstiate a
personal nterest at stake, but instead
have purely philosophical or moral
objections to the activities in question




and the decisions of the Secrewary
Absent an injuty to their personal
interests, such roving environmental
ombudsmen are pot “persons aggiiev-
ed” sufficient to have standing before
the Board '
Unauthorized Practice of Law

‘When environmental activists attempt
to take appeals on behalf of their organ-
fzations, not only is the standing of the
organization at issue, but the very ability
of environmental activists to 1¢present
the organization pe ¢ is also called inio
question Last suminer, the Board dis-
missed the appeals of three organizations
that sought to appeal through non-
attorney representatives In its inidal
order, the Board did not include a fall
discussion of its reasoning *® When the
dismissed appellanis took an appeal (this
time through Delaware cownsel acting
pro bond) to the Superior Court, the per-
mit applicant pettioned the court, over
the objections of the appellants, to
remand the matter to the Board so that
it could re-issue an order that fully
explined the rationale underlying its
decision The counrt did so and on
November 5, 2003, the Board issued an
Amended Order and Decision which,
citing multiple Delaware cases, noted
that the appellants, none of whom were
Licensed fo practice law in Delaware,
scught to pursue a legal remedy as advo-
cates for their respectve organizations
In the e¢yes of the Board, this came
squarely within the definifon of the
practice of law* The Board cited rules
established for the Board on the
Unauthorized Pracrice of law to sup-
port its conclusion that non-lawyer rep-
resentation of organizations before gov-
ernmental agencies was the unautho-
rized practice of law It furiher noted
that even attorneys licensed in other
jparisdictions were, pursiant to Supreme
Court Rule 72, requited 1o be admitted
Pvo Ba vice, and thar it would be “difh-
cult to imagine” that non-attorneys
should be held to a lesser standard *

The issue atrracred media attention at
the time, and there was a negative vis-
ceral reacdon expressed by many I
response to the Board’s ruling. How-
ever, the difficuldes encountered by the
Secretary and the Board in dealing with
bath the itrelevancies advanced by pro w
environmental activists and the circus-
like atmosphere many actively foster,
highlight the impoitance of having
accountability through trained lawyers,
subject to accepted rules of practice, rep-
resenting all partes in these proceedings

DNREC and the Board Need
Guidelines to Control their
Processes
In response to the increasingly ran-
corous and confrontational behavior of
environmental activists at public hear-
ings, the Secretary proposed to limit the
scope of questioning that could be
directed to DPNREC witnesses at a CZA
hearing last March Due to outary
amongst the ecavironmental activists,
these ground rujes were not used in
future heatings However, the Secretary
has not abandoned the goal of returning
a measure of control to public hearings
T fate 2003, the Secretary issned pro-
posed guidelines that would govern all
hearings before the hearing officer, and
a number of comments were reccived
On a parallel track are guidelines pro-
posed to be adopted by the Board,
which guidelines would also set limits
on the participation by the public ar
Board hearings. Both sets of guidelines
are still under development
Adeption of guidclines to govern the
hearing process is a good first step
Controlling the monopolistic and dis-
ruptive actions of environmental act-
vists, while still allowing them to be
heard, will create an atmosphere that
allows average citizens, who might be
affected by a proposed permit, to feel
welcome in providing comments A
controlled atmosphere will also allow
the heating officer to focus on the issues
of greatest importance, and will foster
an armospherc in which the hearing
officer is more likely to hear the impor-
tant points that environmental activises
do have, without those points being
drowned by thetoric
The authors suggest that any guide-
lines adopted by the Secretary should
inchide the following:
¢ Clarify that the only entties at the
public hearing that will have rights
as “partics” arc the applicant and
DNREC
» Require thar questions fom the
public that would otherwise be
directed to witnesses should instead
be directed to the hearing officer
Thus, for example, a question from
the public might be addressed to the
hearing offices a3 follows: M
Hearing Officer, Iwonld like to know
if the witnes can explain why the
applicant proposes to install w Clans
Uit vather than a newer technolggy ”
This will allow the heating officer to
screen public questioning and focus
on those that will prove relevant and
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usefill in formulating recommenda-

tons
v Provide for the presence of environ-

mental proteciion officers, and
identify conduct that will subject
persons in artendance at the heating

to removal therefrom *

Simitarly, any guidelines adopted by
the Board should include the following:
= Clarify that a “person aggricved” to

rake an appeal is a person with

standing under Oczonport This
would require a putative appellant,
as a threshold issne, to eredibly
demonstrate that the activity at issue
will cause an injury in fact to the
appellant Mere displeasure ot
disagreement with a decision of the

Secretary should not be suificient

An appellant should be required to

satisfy this basic test beforc the

appeal would be permitted to
proceed on the merits

= Claify that the only partics to the
appeal shall be such appellants a5

are able 1o demonstrate standing,

the Secrerary, and the applicant/

permittee Only such parties will be
permitted to call witnesses and
c1oss examine the witnesses of other
parties
« Permit members of the public who
ar¢ not parties to nonctheless
comment on the appeal following
the conclusion of presentations by
the parties In this way, an
environmental acidvist who cannot
establish standing will still have the
opportinity to express his or het
views to the Boald

» As with the Secretary’s hearing
guidelines, the Board’s guidelines
should provide for the presence of

Envitonmental Protection Officers,

and provisions iderdfying conduct

that will subject persons in attend-
ance at the hearing to removal
thereftom by & majority vote of the

Board memibers present

From the authors’ point of view, it
appears that environmental activists use
these hearings primatily to stage a battle
in which the activist “Diavid™ sets out o
defeat the state and indnstry “Goliaths,”
and to build a soapbox from which to
spread their message and garner public-
ity (and perhaps membership contribu-
tions) OFf course, public hearings are
not intended for these pmposes Rather,
hearings before the Secretary and the
Board ate legal proceedings designed to
determine whether established stan-
dards have been satisfied such that the




Secretary, or the Board, can make
informed decisions, and also to ¢reate a
record for the courts to eview, should it
become pecessary The limits the
authors propose are not intended to
silence the environmental acdvists, but
rather allow to all members of the pub-
l¢ an appropriate opportunity to be
heard in a fair and balanced forum 4
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