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In a 2013 order issued in In re Indemnity Insurance Company, the Delaware Court of Chancery held Jeffrey
B. Cohen, the founder of a Delaware domiciled risk retention group, in contempt for violating an injunction
issued in connection with a Seizure and Injunction Order issued pursuant to Delaware’s insurance delinquency
statutes. One of Cohen’s actions that gave rise to this finding of contempt was Cohen’s filing of lawsuits in
state and federal courts in Maryland against the risk retention group and several of its key employees.[i] More
recently, the Delaware Insurance Commissioner, as receiver for Freestone Insurance Company, sought a
temporary restraining order and sanctions in In the Matter of the Rehabilitation of Freestone Insurance
Company against a third party that initiated arbitration against Freestone and affiliated companies prior to the
entry of the court’s Rehabilitation and Injunction Order, yet post-receivership announced its intention to
observe the injunction as to Freestone and proceed with arbitration only against the affiliates.[ii]

These actions give rise to two questions in states that have adopted the UILA: (i) are all aspects of all claims
against an insurer in receivership subject to the Injunction, and (ii) does the injunction extend to affiliates of
the insolvent insurer?

Background

In analyzing the scope and extent of the injunction, it is helpful to understand the purposes behind the UILA.
The UILA was adopted by the National Conference of Commissioners on Uniform State Laws in 1939,
largely in response to the numerous insurer insolvencies during the Great Depression.[iii] The Delaware
Court of Chancery has described the purposes of the UILA as follows:

The UILA was created to facilitate coordination among the states for the orderly resolution of insolvent
insurance companies. Because insurers are barred from seeking federal bankruptcy protection, the UILA
establishes an alternative statutory scheme and provides its adopting states (the “States”) with a “uniform
method for processing claims against, and distributing assets of, distressed insurance companies” with assets
and policyholders in multiple jurisdictions throughout the United States. A central purpose of this scheme is
“to avoid dissipating a distressed insurer’s assets by allowing it to be sued, and requiring it to defend,
litigations scattered in many jurisdictions throughout the country.”[iv]

Courts in other jurisdictions have described the purposes similarly:
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The UILA was created to resolve some of the complexities of liquidating an insolvent insurance company
with assets in multiple states.[v] Alabama adopted the UILA in 1971 in order “to effectuate its general
purpose to make uniform the law of those states that enact it.”[vi]
The purpose, thus, of the UILA is to provide for a uniform, orderly and equitable method of making and
processing claims against financially troubled insurers and to provide for fair procedures for rehabilitating the
business of such insurers and, if necessary, distributing their assets.[vii]
[Consolidating claims in one court] eliminates the risk of conflicting rulings, piecemeal litigation claims, and
unequal treatment of claimants, all of which are of particular interest to insurance companies and
policyholders, as well as other creditors.[viii]
[The states have a] paramount interest . . . in seeing that insurance companies domiciled within their
respective boundaries are liquidated in a uniform, orderly and equitable manner without interference from
external tribunals.[ix]
The drafters of the UILA identified six “embarrassments” that the uniform law was designed to address:
(1) the inefficient administration of the liquidation process caused by the appointment of receivers other than
the various State Insurance Commissioners; (2) the lack of authority on the part of domiciliary receivers to
proceed in nondomiciliary States leading to the dissipation of assets outside the home State and enabling
out-of-State debtors to avoid their obligations; (3) the ineffective administration of the liquidation process
caused by differences in the laws of the various States regarding the title and right to possession of the
property of a defunct nonresident insurer; (4) the serious inconvenience in proving claims experienced by
creditors living outside the defunct insurer’s domicile; (5) the problems generated by diverse State laws
governing preferences such as wage claims, compensation claims and tax claims; and (6) the inequity
resulting from preferences obtained by diligent nondomiciliary creditors with advance information of an
insurer’s impending insolvency. (13 ULA [Master ed.], pp. 430–431.) Thus, the Uniform Insurers Liquidation
Act was adopted with the main purpose in mind of providing a uniform system for the orderly and equitable
administration of the assets and liabilities of defunct multistate insurers.[x]
Scope of the Injunction

The purpose of the anti-suit injunction found in state insurance codes that have adopted the UILA is typically
expressed in the statutory provision itself as, inter alia, preventing interference with the Commissioner and
preventing waste of the insurer’s assets.[xi] In its 1999 amicus brief to the U.S. Supreme Court, filed in
McCarty v. Brown, the National Association of Insurance Commissioners pointed out that the purpose of
anti-suit injunctions in state insurer insolvency statutes was to: (1) allow the receiver to focus on the problems
of the troubled company in a rehabilitation proceeding without the distraction of defending multiple suits in
multiple jurisdictions; and (2) prevent creditors from helping themselves to the insurer’s assets outside of a
liquidation proceeding in the state of domicile.[xii]
In order for a state-issued injunction to have effect over a suing party in another jurisdiction, the court must
have personal jurisdiction over the suing party.[xiii] Given that insurers typically engage in business
activities across multiple states and jurisdictions, personal jurisdiction can be problematic.[xiv] So too can
subject matter jurisdiction, in particular when the injunction is sought to be enforced against a person bringing
a claim not against the insolvent insurer, but against its insured under a policy of casualty insurance.[xv]
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Statutes enabling injunctions in support of the UILA are not necessarily automatic; rather, the court presiding
over the receivership is empowered to issue an injunction as necessary to prevent waste or interference with
the receivership.[xvi] However, with respect to claims against the insurer itself, claims sounding in rem are
always subject to the injunction. Indeed, the UILA contains a provision prohibiting “a proceeding or action in
the nature of an attachment, garnishment or execution.”[xvii] It follows that many courts permit claims
sounding in personam to proceed, distinguishing between the liquidation of a claim and the enforcement of
the claim, and finding that merely maintaining an action to obtain a judgment, or the entry of same, is not an
action against the res and, thus, not an attachment, garnishment or execution.[xviii] The distinction is
commonly made in cases where the stay is sought to be enforced against a third party litigant bringing claims
against an insured:

Here, however, the action is not directly against the troubled insurer, but against its insured under a liability
policy. The insurer’s assets are not directly at risk; preferences are not an issue; and the case for enforcing a
Pennsylvania court’s stay of Massachusetts litigation is a good deal less compelling than it might be in a
direct action against the insurer.[xix]
The distinction between in rem and in personam jurisdiction has allowed the Delaware Court of Chancery to
find that an arbitration that might result only in an award against the insolvent insurer, but not an execution on
the assets of that insurer, was an action in personam. As such, the arbitration was not required to be enjoined
but, rather, was subject to a stay that may be lifted, or not, in the discretion of the Court of Chancery:
depending upon the impact of the litigation on the receivership process:

As a result, I find the plain meaning of § 5904(b) to be that collateral actions may be brought outside of the
Court of Chancery, subject to this Court’s ability to enjoin any or all such proceedings if the Court determines
that they would interfere with the orderly liquidation or rehabilitation of the insurer.

This reading comports with the Order governing the proceeding here. In the 2007 Order, the Court enjoined
any actions against Manhattan Re from commencing or proceeding in any forum other than the Court of
Chancery, but allowed the Receiver to continue pre-existing actions in other forums if it elected to do so.22
Consistent with the permissive nature of § 5904(b), however, the Court still retains the ability to lift the
injunction for an action that the Court determines, upon application of a party, would not be inconsistent with
the statute or its goal of ensuring the prompt and orderly rehabilitation of insurance companies.[xx]

Not all courts see the issue this way. In particular, the Alabama Supreme Court, in overturning a lower court
decision, held that even the simple obtaining of a judgment by policyholders would give the judgment holders
a priority over other insureds.[xxi] Nor is the outcome guaranteed, even in cases where the injunction is
sought to be lifted for arbitration à la Manhattan Re. This proved to be the case in Freestone, where the
Delaware Court of Chancery recently decided not to extend Manhattan Re. The court found it a “close call”
but decided not to lift the injunction to permit arbitration to go forward against Freestone.[xxii]

Applicability to Affiliated Non-Insurers
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As noted earlier, the Delaware Insurance Commissioner, as receiver of Freestone Insurance Company,
initially sought sanctions against a third party for seeking to pursue arbitration even against affiliates of
Freestone. Although the receiver ultimately dropped her objections and the court allowed these arbitrations to
proceed, the receiver’s show cause motion begs the question of when, and the extent to which, injunctions
issuing under the UILA extend to claims against affiliates of insolvent insurers.

Precedent useful in delineating the outer limits of anti-suit injunctions issued in connection with insurer
delinquency proceedings appear to fall into two general categories: (i) those that consider the impact of the
action in question on assets of the insolvent insurer, and (ii) those that find reason to consolidate the
non-insurer defendant into the insolvent insurer for purposes of the injunction.

Occasionally, courts will look to the de facto ownership by the insolvent insurer of assets held by subsidiary
entities in order to extend jurisdiction of the delinquency proceeding to those entities. Thus, the New Jersey
Appellate Division has held that foreclosure on real estate held by a partnership owned by an insolvent insurer
was, effectively, foreclosure upon the assets of the insurer, in particular because the insolvent insurer had
guaranteed the partnership’s performance on the mortgage:

Even assuming the housing projects involved here are not, technically, direct assets of MBL—they are
partnership assets in which MBL has a direct interest and further, because of the guarantees, foreclosure
thereon would trigger deficiency judgments directly against MBL. Moreover, it is fairly evident that the
investment in the properties are a substantial part of MBL’s business, both through MBL’s involvement in the
partnerships which own the properties and through its separate unconditional guarantees. What actions
appellants take affecting the properties directly concerns and impinges upon a substantial part of MBL’s
business.[xxiii]

The California appeals court reached a similar conclusion on similar facts, i.e. foreclosure proceedings against
real estate held in partnerships owned by an insolvent insurer:

Such facts support two important conclusions. First, there was an identity of interest between ELIC and the
Signature Partnerships which justified the trial court’s assertion of in rem jurisdiction over partnership assets
as well as an injunction prohibiting suits in other forums affecting such assets. Morgan Stanley’s action
against the Signature Partnerships was, in effect, an action against ELIC. Second, if the assets of the real
estate investment entities were dissipated by litigation with partnership creditors, then there would be a
negative impact upon the ability of the Commissioner to effect the reorganization and rehabilitation of
ELIC.[xxiv]
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What can be gleaned from these de facto ownership of assets cases is that courts are willing to extend
jurisdiction over non-insurance affiliates of insolvent insurers when there is such identity of interest between
the affiliate and the insurer that the assets held by the affiliate are, for all intents and purposes, assets of the
insolvent insurer. It is the threatened attachment upon the assets that serves as the lynchpin of these cases.

We find that at least one state, Louisiana, has applied the doctrine of “single business enterprise” to find in
one instance that affiliates of the insolvent insurer were subject to injunction, and that the assets of such
affiliates would be considered the assets of the insolvent insurer:

The Insurance Code specifically provides for the liquidation of assets belonging to the insurance company.
Upon finding that the corporate defendants constitute a “single business enterprise,” the assets of each of the
affiliated corporations are pooled together to satisfy the claims of their creditors. The trial court’s judgment
does not allow the Liquidator to regulate the non-insurer corporations. The court is simply allowing the
Liquidator to gather the assets that are properly includable in the liquidation.[xxv]

Most states have not yet adopted this approach in the insurer receivership context. However, many, including
Delaware, do recognize the traditional alter ego doctrine as grounds to pierce the corporate veil in cases
involving the members of a corporate group.[xxvi] To state an alter ego claim under Delaware law, one must
plead (1) that both entities “operated as a single economic entity” and (2) that an “overall element of injustice
or unfairness” is present.[xxvii] The factors relevant to whether one or more companies constitute a “single
economic entity” include: (1) undercapitalization; (2) failure to observe corporate formalities; (3)
non-payment of dividends; (4) the insolvency of the debtor corporation at the time; (5) siphoning of the
corporation’s funds by the dominant stockholder; (6) absence of corporate records; and (7) the fact that the
corporation is merely a facade for the operations of the dominant stockholder or stockholders.[xxviii] With
respect to the second prong of the alter ego doctrine, piercing the corporate veil under the alter ego theory
requires that the corporate structure cause fraud or similar injustice; effectively, the corporation must be a
sham and exist for no other purpose than as a vehicle for fraud.[xxix]

So must we always take “no” for an answer?

While the injunction provisions penned into a typical UILA rehabilitation or liquidation order can be very
broad, as they invariably are in Delaware, counsel should not assume that the injunction cannot be lifted, or
that courts in reciprocal jurisdictions will invariably honor it. In order to avoid the injunction, it must be
shown that the claim in question is in personam, not in rem; that it will not result in an attachment on the
assets of the insolvent insurer; and, that litigating the claim in the preferred venue will not greatly interfere
with the administration of the estate. Where possible, the best course is to seek leave of the court with
jurisdiction over the delinquency proceedings; otherwise, be prepared to defend against a rule to show cause
seeking the imposition of sanctions for violation of the injunction. Counsel pursuing claims against affiliates
of insolvent insurers are at greater liberty to proceed but, again, sanctions have been sought in at least one
case and counsel should be prepared to demonstrate that there is no basis on which to find that the assets of
the affiliate are the de facto assets of the insurer, and that the affiliate in question is not a good candidate for
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consolidation or veil piercing.
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